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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT,   

24 OF 1956 (“the Act”): JC DU PLESSIS (“complainant”) v BRITISH AMERICAN 

TOBACCO PENSION FUND (“first respondent”) AND SANLAM LIFE 

INSURANCE LIMITED (“second respondent”) 

 

[1] INTRODUCTION 

 

1.1  This complaint concerns the interpretation of a decree of divorce and 

payment of pension interest in terms of such decree. 

 

1.2   The complaint was received by this Tribunal on 5 February 2013.  

On 22 February 2013, a letter acknowledging receipt of the complaint 

was sent to the complainant. On the same date, the complaint was 

dispatched to the second respondent, affording it an opportunity to file a 

response by 22 March 2013. On 19 March 2013, a response was 

received from the second respondent (first respondent’s administrator). 

On 5 April 2013, further submissions were received from the 

complainant. 
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1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter.  

The determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is an active member of the first respondent and a 

former spouse of Mrs G Du Plessis, the non-member spouse.  

The matrimonial bonds between the complainant and Mrs G Du Plessis 

were dissolved in terms of a decree of divorce issued on 24 March 

2010 by the Western Cape High Court 

 

           2.2 The divorce order incorporated a divorce settlement between the 

parties and the apposite portion reads as follows: 

 

“6.  Pension Benefits 

 

The parties agree that the Plaintiff is entitled to 50% of the 

defendant’s contribution to the British American Tobacco Pension 

Fund, pension fund number 00620/0025527x3 as the date of final 

Divorce Order being granted. The Plaintiff will be paid the net value, 

after applicable tax and fees are deducted, within sixty (60) days of 

the fund receiving the claim, supported by a valid divorce order. 

 

The divorce order must contain the following for the fund to effect the 

order efficiently: 

 

6.1 State the correct name of the Fund and portion of the 

member’s pension contribution to be paid to the former 

spouse; 

 

6.2 Order the Fund’s records to be endorsed; and 

 

6.3 Order the Fund to pay the pension interest directly to the 

non-member spouse.” 

 

[3] COMPLAINT 
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3.1 The complainant submits that the divorce settlement was formulated on 

the basis of the pension fund valuation prepared by the actuaries who 

dealt with two distinct values namely, the member’s individual reserve 

and the accumulated contribution. He avers that the valuation 

considered that the complainant’s minimum individual reserve as at  

30 April 2010 amounted to R2 312 867.54 and his accumulated 

contribution amounted to R591 222.62. 

 

3.2 He contends that in terms of the said valuation, his former wife’s 

entitlement to his pension interest was to be calculated from the 

member’s contributions and not the minimum individual reserve.  

He argues that the 50% of the member’s contribution was the portion 

his former wife was entitled to and not 50% of his total pension interest. 

 

3.3 He submits that he was taken aback during 2012 when he realised 

from his benefit statement, which he calls a pension fund summary that 

the payment to the non-member spouse was not in accordance with the 

settlement agreement. He further submits that he immediately 

contacted the second respondent for clarity but was informed that on 

strict interpretation of the law, the non-member spouse was entitled to 

50% of the member’s pension interest as at the date of divorce and that 

the payment was made correctly. 

 

3.4 He contends that the second respondent’s interpretation of what the 

non-member spouse was entitled to is incorrect as it was not in 

accordance with the negotiated settlement and therefore acted outside 

of its powers. He argues that the second respondent did not seek 

clarity from any of the parties concerned in order to understand that 

“contribution” does not equate to “pension interest”. He further submits 

that had he been constantly provided with a benefit statement, he 

would have become aware of what was done by the second 

respondent and addressed the issue sooner. 

 

3.5 Some aspects of the complainant’s relief are couched in very unclear 

terms. However, what can be gleaned from his submissions is that he 

wants this Tribunal to determine if the interpretation of the “pension 
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interest” by the second respondent is correct and whether or not it was 

justified in not considering what he refers to as the negotiated 

settlement in paying the divorce benefit to the non-member spouse. He 

further seeks the second respondent’s decision to be set aside so that 

an attempt can be made to pay back some money paid to the non-

member spouse. 

 

[4]  RESPONSE 

    

4.1  The second respondent submitted a response in its capacity as the 

administrator of the first respondent. It submitted that as far as pension 

fund benefits are concerned, sections 7(7) and 7(8) of the Divorce Act, 

70 of 1979 (“Divorce Act”) only make provision for “pension interest”, as 

defined in the Act, to be divided between divorcing parties and paid by 

the fund to the non-member spouse. 

 

 4.2 It contended that the reference to “the defendant’s contribution to the 

fund” and “the member’s pension contribution” in the first part of 

paragraph 6 and paragraph 6.1 of the settlement agreement 

respectively, was interpreted as a reference to the member’s pension 

interest in the fund, i.e. the member’s cash withdrawal as at the date of 

divorce as determined in terms of the rules of a defined benefit fund. 

 

4.3 It further submitted that it appears from paragraph 6.3 of the divorce 

settlement that “pension contributions” seems to be used in the order 

as a synonym for “pension interest”. Consequently, the argument goes 

that, paragraph 6 of the settlement agreement in its entirety could 

reasonably have been interpreted to mean that the non-member 

spouse is entitled to 50% of the member’s pension interest in the fund, 

payable by the fund to the non-member spouse. Subsequently, 50% of 

the complainant’s pension interest as at the date of divorce was paid to 

the non-member spouse on 13 December 2010. 

 

4.4 It submitted that “pension interest” in relation to a party to a divorce 

action who is a member of a pension fund, is defined in section 1 of the 

Divorce Act as the benefits to which that party would have been entitled 
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in terms of the rules of that fund if his or her membership of the fund 

would have been terminated on the date of the divorce on account of 

her or his resignation from his or her office, i.e. the member’s cash 

withdrawal benefit as at the date of divorce (which benefit cannot be 

less than the member’s minimum individual reserve as per section 

14B(2)(a) of the Act. 

 

4.5 It submitted that the quotation that the complainant claims was used in 

formulating the terms of the settlement agreement appears to have 

been issued in response for a request for a quotation of the 

complainant’s minimum individual reserve. This quotation was 

requested from the first respondent on 17 May 2010 while the decree of 

divorce was issued on 24 March 2010. It contended that it was unlikely 

that the parties could have relied on this quotation to formulate the 

settlement agreement as it was issued two months after the divorce. 

 

4.6 It finally submitted that if the complainant wished the non-member 

spouse to receive a lesser divorce benefit this should have been clearly 

expressed in the settlement agreement. It requested the complaint to 

be dismissed. 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The complainant in this matter calls in to question the interpretation of 

the pension interest in so far as the settlement agreement which was 

incorporated into a divorce order. What falls to be determined by this 

Tribunal is whether or not the respondents were correct in their 

interpretation of the decree of divorce. 

 

5.2 Section 37A of the Act provides that pension benefits and rights may 

not be transferred, ceded, reduced or subject to attachment.  

The apposite portion of section 37A of the Act reads as follows: 

 

“Save to the extent permitted by this Act, the Income Tax Act, 1962 (Act No. 

58 of 1962), and the Maintenance Act, 1998, no benefit provided for in the 

rules of a registered fund (including an annuity purchased or to be purchased 
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by the said fund from an insurer for a member), or a right to such benefit, or 

right in respect of contributions made by or on behalf of a member, shall, 

notwithstanding anything to the contrary contained in the rules of such a fund, 

be capable of being reduced, transferred, otherwise ceded, or of being 

pledged or hypothecated, or be liable to be attached or subjected to any form 

of execution under a judgment or order of a court of law… and in the event of 

the member or beneficiary concerned attempting to transfer or otherwise 

cede, or to pledge or hypothecate, such benefit or right, the fund concerned 

may withhold or suspend payment thereof… .”  

 

5.3 Since the enactment of the Divorce Amendment Act 7 of 1989, section 

37A of the Act must, in the context of divorce proceedings, be read 

together with section 7(7) and (8) of the Divorce Act, 70 of 1979 

(“Divorce Act”).  

 

5.4 Section 7(7) and (8) of the Divorce Act read with the definition of 

pension interest provide as follows: 

 

                   “(7) (a)    In the determination of the patrimonial benefits to which the                

parties to any divorce action may be entitled, the pension interest of a 

party shall, subject to paragraphs (b) and (c), be deemed to be part of 

his assets. 

 

                                      (b)   The amount so deemed to be part of a party’s assets, shall be   

reduced by any amount of his pension interest which, by virtue of 

paragraph (a), in previous divorce- 

 

                           (i)   was paid over or awarded to another party; or 

 

(ii)  for the purpose of an agreement contemplated in subsection (1), 

was  accounted in favour of another party. 

 

                         (c)     Paragraph (a) shall not apply to divorce action in respect of a 

marriage out of community of property entered into on or after 1 

November 1984 in terms of an antenuptial contract by which 

community of property, community of profit and loss and the accrual 

system are excluded.    

 

     (8)  Notwithstanding the provisions of any other law or of the rules of any pension 

fund - 
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(a) the court granting a decree of divorce in respect of a member of such 

a fund, may make an order that - 

 

            (i) any part of the pension interest of that member which, by  virtue of 

subsection (7), is due or assigned to the other party to the divorce 

action concerned, shall be paid by that fund to that other party 

when any pension benefits accrue in respect of that member; 

 

            (ii) the registrar of the court in question forthwith notify the fund 

concerned that an endorsement be made in the records of that 

fund that part of the pension interest concerned is so payable to 

that other party and that the administrator of the pension fund 

furnish proof of such endorsement to the registrar, in writing, within 

one month of receipt of such notification; 

 

(b) any law which applies in relation to the reduction, assignment, 

transfer, cession, pledge, hypothecation or attachment of the pension 

benefits, or any right in respect thereof, in that fund, shall apply 

mutatis mutandis with regard to the right of that other party in respect 

of that part of the pension interest concerned.” 

 

 “Pension interest” is defined in section 1 of the Divorce Act as follows: 

 

“Pension interest”, in relation to a party to a divorce action who- 

 

(a)  is a member of a pension fund (excluding a retirement annuity fund), 

means the benefit to which that party as such a member would have 

been entitled in terms of the rules of that fund if his membership of the 

fund would have been terminated on the date of the divorce on 

account of his resignation from his office.” 

 

 

 

 5.5 Section 37D(4)(a) of the Act regulates the division and payment of  

pension interest from a pension fund and it provides as follows:   

   

 “For purposes of section 7(8)(a) of the Divorce Act, 1979 (Act No. 70 of 

1979), the portion of the pension interest assigned to the non-member 

spouse in terms of a decree of divorce or decree for the dissolution of a 

customary marriage is deemed to accrue to the member on the date on which 

the decree of divorce or decree for (the dissolution of a customary marriage is 
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granted, and, on the written submission of the court order by the non-member 

spouse- 

 

(i) must be deducted by - 

 

(aa) the pension fund or pension funds named in or identifiable 

from the decree; 

 

(bb) the pension fund or pension funds to which the pension fund 

referred to in item (aa) transferred the pension interest 

referred to in the decree: 

 

(ii) must be deducted on the date on which an election is made or, if no 

election is made within the period referred to in paragraph (b)(i), the 

date on which that period expires; and 

 

(iii) must reduce the member’s accrued benefits or minimum individual 

reserve at the date of the decree.” 

 

5.6 What the above signifies is that, the pension fund will only be obliged to 

effect the payment to the non-member spouse if the court order 

purporting to be made in terms of section 7(7) and (8) of the Divorce 

Act strictly meets the express and implied requirements thereof without 

being open to varying interpretations. If the court order does not comply 

with the requirements of section 7(7) and (8), a fund cannot effect an 

endorsement for, and/or make a payment to the non-member spouse. 

Any deduction from a benefit accruing to the member spouse in a 

situation where the requirements of section 7(7) and (8) were not 

complied with will be a reduction in contravention of section 37A(1) of 

the Act. 

 

 

 

 

5.7 The importance of the wording of such orders was emphasised by the  

Supreme Court of Appeal in Old Mutual Life Assurance Co (SA) Ltd and 

Another v Swemmer [2004] 5 SA 373 (SCA) at paragraph 26, which 

reads: 
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“This case cogently illustrates the importance of deeds of settlement 

and divorce orders relating to pension interest being formulated very 

carefully indeed in order to ensure that they fall within the ambit of 

subsections 7(7) and (8) of the Act. If this is done, then all that would 

be required of the pension fund in question is to perform administrative 

functions to give effect to the order, without the rights of the fund or the 

relationship between the fund and the member spouse being affected 

in any way, and it would not be necessary to join the fund as a party to 

the divorce proceedings. As presently formulated, however, the 

relevant provisions of the divorce order clearly fall well outside the 

ambit of the relevant sections of the Divorce Act.” 

 

5.8 This Tribunal has also held in a number of determinations that a 

pension fund cannot be expected to act on a divorce order that is vague 

and incapable of enforcement (see Griffin v Central Retirement Annuity 

Fund [2004] 5 BPLR 5700 (PFA) at paragraph 12). 

 

 5.9 The divorce settlement which is the subject-matter of this complaint 

contains two phrases with the apposite portions reading as follows:  

 

  (i) “The parties agree that the Plaintiff is entitled to 50% of the Defendant’s 

contribution to the British American Tobacco Pension Fund, pension fund 

number 00620/0025527x3 as at the date of final Divorce Order being granted. 

(ii) Order the Fund to pay the pension interest directly to the non-member 

spouse.” 

 

          5.10 The complainant contends that the non-member spouse was only 

entitled to his contributions in the first respondent as stated in the first 

paragraph of the divorce settlement and not the pension interest.  

He further states that the divorce settlement was formulated on the 

basis of the quotation dated 17 May 2010 which he received from the 

first respondent. However, the second respondent submitted that the 

words “pension contributions” and “pension interest” are used in the 

divorce order as synonyms and therefore the only reasonable 

interpretation was that the non-member spouse was entitled to 50% of 

the pension interest.  
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 5.11 From the onset, this Tribunal rejects the complainant’s assertion that 

the divorce settlement was formulated on the basis of a quotation that 

he received on 17 May 2010. This is so because, the divorce order was 

issued on 24 March 2010 and it is highly unlikely, as submitted by the 

second respondent, that it could have been used at that stage 

considering that the divorce order had already been issued two months 

earlier. 

 

 5.12 However, what is glaring in the settlement agreement above is 

vagueness and inconsistency. On the one hand, it refers to the 

payment of the “defendant’s contribution” to the non-member spouse 

and payment of the “pension interest”, on the other, to the same party in 

a different paragraph. This Tribunal is of the considered view that the 

settlement agreement in question is invalid to the extent of its 

inconsistency and incapable of enforcement. Therefore, it was incorrect 

of the first respondent to interpret this settlement agreement to mean 

that the non-member spouse was to be awarded 50% of the 

complainant’s pension interest in the face of the inconsistency 

mentioned above. The matter is even compounded by the 

complainant’s assertion that it was not the intention of the parties to the 

settlement agreement that 50% of the pension interest as opposed to 

his contributions, was to be paid to the non-member spouse. Therefore, 

the first respondent ought to have consulted the parties concerned 

when it was faced with this inconsistent settlement agreement in order 

to determine what their intention was or simply refused to enforce it by 

reason of its inconsistency and vagueness. This Tribunal has set aside 

countless settlement agreements that did not comply with section 7(7) 

and (8) of the Divorce Act precisely because the conditions under which 

the reduction of a member’s pension benefit is allowable should be 

strictly complied with. 

[6]  ORDER 

 

  6.1.  In the result, the order of this Tribunal is as follows: 
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  6.1.1 The decision of the first respondent to pay 50% of the 

complainant’s pension interest to the non-member spouse is set 

aside; 

  6.1.2 The first respondent is ordered to reimburse the complainant by 

crediting his fund value with the amount equivalent to that which 

was paid to the non-member spouse, including such growth as 

would have been earned by such amount had it not been 

deducted, within three weeks of this determination; and 

   6.1.3 The first respondent is ordered to inform the complainant and 

this Tribunal of the payment made in terms of paragraph 6.1.2 

above, within three weeks of this determination. 

 

 

DATED AT PRETORIA ON THIS 25TH DAY OF JUNE 2013 

 

 

 

_____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

 

 

 

 

 

Section 30M Filing: High Court 

Parties unrepresented 


